ROBERT W HALL, ET AL

| BLA 98-108, 98-192 Deci ded June 8, 1999

Appeal s froma Deci sion Record issued by the Las Vegas D strict
Gfice, Bureau of Land Managenent, authorizing the issuance of two mineral
naterial sale contracts for sand and gravel and fromtwo deci sions of the

sane office relating to i ssuance of those contracts.

N 61787, N 617/88.

EA Nv- 053- 97- 046,

Appeal dismssed in part; Decision Record affirned as nodifi ed;
contract decisions affirned.

1.

Environnental Quality: Generally--Environnent al
Quality: Environnental Satenents

Under the Qean Ar Act, a Federal agency nay not
approve any activity which fails to conformto a state
i npl enentation plan. A conformty determnation is
required for each pollutant when the total of direct
and indirect emssions caused by a Federal action in a
nonattai nnent area woul d equal or exceed certain rates.

Environnental Quality: Environnental S atenents--
National Environnental Policy Act of 1969:
Environnental S atenents--National Environnental Policy
Act of 1969: FHnding of No Sgnificant |npact

A Deci si on Record approving the i ssuance of contracts
for the sale of four mllion tons of sand and gravel
fromFederal lands and finding no significant inpact
fromthat sale wll be affirned when BLM has t aken

a hard l ook at the environnental consequences of the
sal es in accordance wth section 102(2)(Q of the
National Environnental Policy Act of 1969, 42 US C
8§ 4332(2)(Q (1994), and there is no evidence t hat
BLMfailed to consider adequately a substanti al
environnental problemof naterial significance.

APPEARANCES  FRobert W Hall, Esq., Las Vegas, Nevada, pro se and on
behal f of Nevada Environnental Qoalition; Federick P. Schuster, Banning,
Glifornia, for Thunder Gonsulting; Paul E Larson, Esq., Las \egas,
Nevada, for Triple Hve Nevada Devel opnent Corporation; Mrk R Chatterton,
Assistant Dstrict Manager, Las MVegas Dstrict Gfice, Bureau of Land
Managenent, Las Vegas, Nevada, for the Bureau of Land Managenent .

149 I BLA 130

WAW Ver si on



| BLA 98-108, 98-192
(PN ON BY DEPUTY CH B- ADM N STRATI VE JUDEE HARR' S

h Novenber 18, 1997, the Assistant D strict Manager, Nonrenewabl e
Resources, Las \Vegas D strict (fice, Bureau of Land Managenent (BLN,
i ssued a Decision Record (CR supported by Environnental Assessnent (EA
NV-053-97-046. The CRincluded a A nding of No Sgnificant Inpact. In
the DR the Assistant Dstrict Manager announced hi s decision to

[ a] pprove the "Proposed Action' as contai ned i n Envi ronnent al
Assessnent NV-053-97-046. This includes the sale of four
mllion tons of sand and gravel through conpetitive sale to

D anond Gonstruction and Anerican Sand and G avel , tenporarily
novi ng Véstern Sates Gontracting intoT. 19 S, R 59 E, sec.
36, SI/2NEL/ 4SE1l/ 4 and the conpetitive sale of two million tons
of sand and gravel in this same area, and continued sales in the
rest of the area anal yzed.

(DRat 1.)

In addition, on the sane date he i ssued a decision to O anond
onstructi on Gonpany (O anond) notifying it that it had submtted the high
bid for lot 3 in the Lone Muntain Gonmunity Pit and requiring, wthin
30 days of receipt of the decision, the submssion of a mne plan, the
paynent of a bond, and the execution of material sale contract N61787. He
al so issued a decision to Arerican Sand & Gavel, L.L.C (Arerican), on
Novenber 18, 1997, naming it the high bidder for Iot 4 in the Lone Muntain
Gommunity Pit. He required Anerican to submt a mne plan, pay a bond, and
execute naterial sale contract N61788 within 30 days of receipt of the
deci si on.

n Decenber 17, 1997, Robert W Hall, as an individual and as the
Chai rman of the ad hoc environnental group known as the Nevada
Environnental Goalition, filed an appeal of the DR and the two material
sal e contract decisions. n the sane day, Frederick P. Schuster of Thunder
Qonsulting filed an appeal of the DR  The Board docket ed t hese appeal s
as IBLA98-108. In addition, Triple Hve Nevada Devel opnent Corporation
(Triple Hve) also filed an appeal of the DR and the two naterial sale
contract decisions. The Board docketed Triple FHve' s appeal as | BLA 98-
192. Schuster has not filed any statenent of reasons in support of his
appeal. Failure to file a statenent of reasons subjects the appeal to
summary dismssal. 43 CF R § 4.402(a). Accordingly, Schuster's appeal
is properly dismssed. See Lhited Sates v. De Hsher, 92 | BLA 226, 227
(1986). U

1/ Bven if Schuster had filed a statenent of reasons for appeal, his
appeal woul d be subject to dismssal. n Sept. 29, 1997, the Board i ssued
an order to show cause in I BLA 97-432, an appeal filed by Schuster, acting
as Thunder Gonsulting, challenging an advertisenent and i nstructions for

bi dders that offered 22,000,000 tons of pit run sand and gravel for sale
inthe Lone Muntain Community Fit. Ve directed Schuster to address two

i ssues: whether the appeal was prenature and whether the appeal had been
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| BLA 98-108, 98-192

The appeal filed by Hall, on his own behal f and for Nevada
Environnental (oalition, focuses on the effect of BLMs actions on air
pol lution levels in the Las Vegas Valley. Triple Hve adopted and
incorporated Hall's reasons for appeal as part of its own. Hall states:

This appeal is an allegation that the Nevada BLM has evaded
the language, spirit and intent of all applicabl e environnental
laws by the device of cutting up into little pieces, its
statutory and regul atory environnental responsibilities
concerning its air pollution activities in the Las Vegas Val |l ey
non-attai nnent area for PMO and GO [carbon nonoxide]. [2/] By
the "little piece" device, it is obvious that the Nevada BLM
hoped that no one would notice. Regard ess of the intent, the
result is a serious, wllful evasion of federal and state
environnental law The intent of this appeal is to determne the
scope and depth of the evasion and once the problemis clearly
under stood, bring the Nevada BLMinto conpliance wth the
| anguage, spirit and intent of the | aw

(Satenent of Reasons (SCR at 2.)

The thrust of Hall's appeal is that the 1997 EA is confusi ng and
m sl eadi ng because it fails to address adequately the scope of BLMs
activity. It is Hall's position that the area whi ch shoul d have been
addressed by BLMwas the entire Las Vegas Valley and that it shoul d have
assessed the inpact of all of its activitiesinthe valley. A page 27 of
the S(R Hall charges that:

The BLMnust conply with the CAA[Qean Ar Act] and consi der
all emssions ina conformty determnation that includes all

fn. 1 (continued)

filed by one not authorized to practice before the Departnent of the
Interior, as set forth 43 CF R 8 1.3. Ve noted in our order that it
appeared that Schuster was not authorized to practice before the Depart nent
of the Interior in accordance wth 43 CF.R § 1.3(b), based on the fact
that in that appeal, as in the present appeal, he allegedy was acting on
behal f of various honeowner groups in the Lone Muntain area. The term
"practice" is defined by 43 CF R 8 1.2(c) to include any action taken to
assert a right before the Departnent; one who files a notice of appeal from
a BLMdecision is practicing before the Departnent. Building and
Qonstruction Trades Gouncil of Northern Nevada, 139 |BLA 115, 116 (1997);
Sout hern UWah Wlderness Alliance, 108 I BLA 318, 321 (1989). In an order
dated Gct. 30, 1997, we dismssed | BLA 97-432 fol l ow ng recei pt from
Schuster of a docunent styled "Mtion to D smss.”

2/ Inthe EAat 10, BLMstated that "[a]ir quality woul d be inpacted by
operations. Dust and other air pollutants woul d be generated during
mning and reclamation. The Las Vegas Vall ey has been classified as a
serious non-attai nnent area for carbon nonoxi de and particul ate matter |ess
than or equal to 10 mcro[ns] (PMO)."
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of that Federal agency's Las \Vegas Valley activities, not just
the instant EA The Federal agency nust al so conply wth NEPA
[National Environnental Policy Act of 1969]. This includes all
of the air pollution emssions BLMadmts wll occur in their
instant environnental assessnent ("EA') and all other BLM
activities in the Las Vegas Vall ey.

(SR at 27.)

[1] Uhder the CAA a Federal agency may not approve any activity
which fails to conformto a state inplenentation plan (SP). 42 USC
§ 7506(c) (1) (1994); 40 CF.R 8§ 93.150; see 42 US C § 7410 (1994).
Any activity that a Federal agency engages in, or supports or approves,
requires a "conformty determnation" for each pollutant "where the total
of direct and indirect emssions in a nonattai nnent area or nai ntenance
area caused by a Federal action woul d equal or exceed any of the rates in
paragraphs (b)(1) or (2)" of 40 CF. R § 93.153(b). See 40 CF. R § 93.152
for definitions. These rates were established so that Federal agencies
do not have to nake conformty determnations for actions that woul d have
little inpact on air quality. See 58 Fed. Reg. 63214, 63228-29 (MNov. 30,
1993); 58 Fed. Reg. 13836, 13842 (Mar. 15, 1993). The rates applicabl e
under § 93.153(b)(1) in this case are 100 tons/year for QO and 70 tons/year
for PMO.

The requirenent for a conformty determnation does not apply to an
action where the total direct and indirect emssions are bel owthe |evel s
in 8§ 93.153(b). 40 CF. R 8§ 93.153(c)(1). Athough BLMstates that the
EA was intended to serve as the conformty determnation required under
40 CF.R 88 6.303, 93.158, and 51.853, EA at 10, the anal ysis of QO and
PMO em ssions therein supports the conclusion that the action approved in
BLM's DR woul d not cause enmissions in excess of the rates in 8 93.153(b)(1)
and therefore that no conformty deternmnation was necessary.

The anal ysis of GO and PMO enmissions in the draft EA was submtted
to the dark Gounty Departnent of Conprehensive A anning and to the A ark
Qounty Health DOstrict, Ar Pollution Gontrol Dvision. (EA at 25 26;
BLMAnswer at 1.) It was also sent to the Sate of Nevada Bureau of
Ar Qiality and the Air Quality Section of the regional office of the
US BEwironnental Protection Agency. 1d. The Departnent of
Gonpr ehensi ve A anni ng responded that its staff had concluded that "the
proposed mtigating neasures for air quality outlined in the EA shoul d
adequately regul ate the generation of [QJ and PMO pol lutants at the
Gommunity Pit. Ar pollution mtigation neasures shoul d be required for
all new proposal s and encouraged for all existing operations.” (EA
Appendi x B, Letter of Septenber 25, 1997.) (BLMreplied that "[t]he
mtigation neasures for air quality wll be adopted as part of new
operations as they cone on line. Existing operations wll be | ooked at for
the potentia to nodify them" 1d.) Ve find BLMhas denonstrated its
action was regarded by dark Gounty and the Sate of Nevada as exenpt under
40 CF.R § 93.153(c)(1).
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In the EA BLMdi scusses QO on pages 10 through 13, concl udi ng t hat
"[n]o appreciable increase in G levels will occur due to these
operations.” (EAat 13.) BLMs use of the words "these operations" is
apparently a reference to | anguage in the previous paragraph in which it
stated that "[i]t is estinated that a total of 30 enpl oyees woul d travel to
the pit and return hone, a day. It is also estimated that the six
operations woul d generate an average of 270 trucks haul i ng sand and gravel
per day." (EAat 12.) B.Madmtted that those total s coul d increase if
the volune of naterials increased or nore operations were to open. It also
noted that other present operations woul d add approxi nately 400 trucks per
day.

BLMdoes not identify in the section of the EArelated to Qthe
"six operations” towhichit refers. Reviewng earlier pages of the EA
we find six conpani es di scussed, three of which are identified only as the
“[t]hree conpanies [that] currently obtain mneral s nonconpetitively from
T 20S, R 59 E, sec. 1, NU2NE/4." (EAat 6.) BLMexplained that
"[s]ales for this area woul d continue in this nmanner or be converted to

conpetitive sales.”" Id. The other conpanies |isted are O anond, Anerican,
and Véstern Sates ontracting. 3/ BLMstated that only American woul d be
"newto the area.” 1d. The trucks utilized by these five conpanies in

their Lone Mbuntain operations and the estinated nunber to be utilized by
Anrerican apparently constitute the average daily total announced by BLMon
page 12 of the EA for "the six operations."

Hall criticizes BLMs discussion of GQOin the EA He asserts that the
data relied on by BLMon page 12 of the EAis "out of date" because it only
shows days of unheal thy exceedance of QD levels at a particular location in
the Las Vegas Valley from1981 to 1995. (SCRat 11.) Athough that
information shows a recent decline in exceedance days, Hall asserts that
the EAis deficient infailing to expla n why nore recent data was not
used. He clains that "nore recent 1996 and 1997 data indicate that Qair
pol lution is increasing, not decreasing.”" (SORat 11.) Hall does not,
however, provide that data, claimng only that the point is noot because
the Las Vegas Vall ey renai ns a serious QO nonattai nnent ar ea.

Hal | al so asserts that QO emssion estinmates are based on yearly
production figures and, thus, do not reflect true emssions if production
rates are significantly higher. Hall's positionis that rates are likely
to be higher given past production figures for the 180-acre area exam ned
in BLMs August 1992 Lone Mbuntain GCommunity Pt EA 054-92- 164, which
had estinated renoval of 300,000 cubi c yards of naterial per year over a
10-year period. Actual figures set forthin Table 1 at page 5 of the EA

3/ Onh page 14 of the EAin its discussion of PMO, BLMprovides a tabl e
show ng estinmated PMLO production for FY 98 for six operations. The
operators listed are T(B Now P pes Paving, Quality S& DO anond, Anerican,
and Véstern Sates. The first three are the conpani es operating under
nonconpetitive contracts. See BLMIetter to Thunder Consul ting, dated
July 16, 1997.
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showthat in FY's 93 through 97 over 2,265,000 cubic yards of material
were renoved fromthat area, reflecting a renoval rate nmuch greater than
300, 000 cubi ¢ yards per year.

V¢ note al so that BLMdoes not provide any quantifiable figure for
current QO emssions. Instead, its conclusion is that "[n]o appreciabl e
increase in QD levels will occur due to these operations. The anounts of
rel eased into the at nosphere, even when added to that bei ng produced
by the other operations in the area, would be small in conparison to the
overal|l total released inthe valley." (EAat 13.) Nevertheless, BLMs
concl usi on appears to be grounded in its cal culations regarding the
nunber of trucks hauling material fromthe Lone Mountain area. As a result
of BLMs approval of the proposed action in the EA BLMestinmates that
"[i]f Awerican Sand and G avel were to produce 400,000 tons per year, then
atotal of 52 newtrucks per day ((production divided by days per year)
divided by tons per truck) could be added.” (EA at 8.) Thus, BLMs
positionis that its approval of the proposed action in the EAwl|
introduce "[n]o appreciable increase in M levels.” (EAat 13.)

As noted above, a conformty determnation is required for a poll utant
such as QOin a serious nonattai nnent area only where the total of direct
and indirect emssions "caused by a Federal action” woul d equal or exceed
100 tons of O per year. 40 CF. R § 93.153(b); see 40 CF.R 8§ 93.153(c).

Despite the lack of a quantifiable figure in the EA for present GO
emssions, there is no evidence in the record that the Federal action

anal yzed in the EA and approved in the CRwould result in the emssion of
100 tons or nore of GO per year. That appears to be true even if, as Hall
charges, there is an accel eration of the renoval of naterials fromthe pit.

Aso, wereject Hall's argunent that "BLMnust use agency total s,
and not pi eceneal sub-totals" in nmaking a conformty determnation for
an activity. (SRat 28.) Ve can find no support for his assertion that
all of BLMs activities in the Las Vegas Vall ey nust be considered in a
conformty determnation relating to QQ

Ve nowturn to Hall's argunents concerning PMO emissions. BLMstated
inthe EA at 15 that

[t]Jotal PMO emssions for FYQ7 [for the three nonconpetitive
operators] were calculated to be 56.42 tons. The total PMO
emssions projected for FY98, if three additional operators are
added, is 125.77 tons. However, there woul d be a net increase of
only 27.59 tons as two of the operators are already operating in
the Lone Mbuntain area and woul d be shifting to newsites. This
woul d al so be with the three ongoi ng operations produci ng sand
and gravel at a higher rate than they did in FY97.

Hal | objects to this statenent by BLM asserting that BLMs figures
fail to consider inpacts "for hauling on the paved roads to the final

destination" because the final delivery point is wthin the sane
nonattai nnent area. (SR at 13.) Ve find little basis for this cla mhby
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Hall. There would be little PMO emssions fromtrucks traveling on
paved roads, particularly inlight of mtigation neasure No. 5 to be
included in the General Sipulations section of the contracts requiring
that "[a]ll sand and gravel trucks wll use |oad covers when transporting
mneral naterials.” See DRat 2

Hal | al so charges that any estinate by BLMof PMO emssions is | ow
because it fails to consider the past history of production by operators
inthe pit. Hall fails to establish, however, even assum ng increased
production, that |evels of PMO emssions attributabl e to the proposed
action approved in the DR woul d even approach that necessary to trigger
the requirenent to prepare a conformty determnation under 40 CF. R
§ 93.153(b). Included in the EA are two tables (Table 5 and Tabl e 6) at
pages 15-16. (ne shows the various sources for vall ey-w de PMO em ssi ons
for the year 1995 and the other includes projections for those sane sources
for the year 2001. BLMderived the information for its tables fromQ ark
Qounty's 1997 Hnal Report on PMO em ssi ons.

BLMs table for 1995 shows the najor contributors to PMO emssions to
be construction activities and w nd erosi on fromundi sturbed vacant | and,
whi ch toget her account for nearly 70 percent of total emssions. The table
for 2001 shows those activities contributing a slightly |arger percentage.

BLM expl ai ned at page 16 of the EA

Sand and gravel operations are considered to be stationary
sources. Wien conpared to the total annual vall ey-w de PMO
emssions projected for the year 2001, for stationary sources,
the proj ected FYO8 em ssi ons woul d anount to approxi nately 1/ 16t h
of the total. As can be seen fromthe table stationary sources
account for only 2.1 percent of the PMO emssions in the valley.
This project would amount to 0.14%of that total.

Thus, the proposed action will not result in any substantial increase
in PMO emssions. Ve reject Hall's argunent that BLMnust include "al |
of that Federal agency's Las MVegas Valley activities" (SORat 27) in a
conformty determnation relating to PMO.

The DR listed 13 mtigation neasures to be included as general
stipulations in the material sale contracts. The najority of those
neasures are directed at procedures for reducing the air pollution.

Hal | argues that mitigation neasure No. 1 requiring that the operator
obtain a Various Location perating Permit fromQdark Gounty is i nproper
because "80.150, rev. 4/24/97, various |location activity, 80.138, Tenporary
Sationary Source, and 812.1.3.1(a)(5), rev. 6/26/97 of the current SP
requires that a VLP [Various Location Permt] not have PMO em ssi ons which
exceed 15 tpy." (SCRat 14.) Hall asserts that the EA shows both DO anond
and Arerican wth emssions "far in excess of the 15 tpy threshold.” Id.
Hal | has not provided the Board wth copies of the cited naterial, and BLM
does not address this charge inits answer. Thus, the present record
provi des no basis for disturbing BLMs acti on.
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Ve note that dark Gounty's 1997 FH nal Report provides at B 14 of
Appendi x Bthat "[t]he Qark Gounty Health Dstrict APAD[Ar Pollution
Gontrol District] permts all stationary/industrial pollution emssion
sources for Aark Gounty. Any short-termitenporary or |ong-termPMO
emssions froma point source, including sand and gravel operations, woul d
require a permt fromAP " Thus, even to the extent Hall mght be
correct, both D anond and American woul d be required to obtain the
necessary enmssions permt fromthe county. BLMshoul d revi ewthe | anguage
of mtigation neasure No. 1 toinsure that it accurately reflects the
proper permt required to be obtai ned by the operator.

Hal | points to | anguage of mtigation neasure No. 2 in the EA at
page 17, stating that "[a]ll operations shoul d use best availabl e control
neasures to neet air quality regulations.” 4 Hill contends that "best
avai | abl e control neasures” (BAQV) is not the requirenent; rather, what is
required is "best available control technol ogy" (BACT). Hall asserts that
the two terns are not the sane. V¢ agree wth Hall. Qdark Gounty's 1997
FHnal Report states that the reclassification of the Las Vegas Vall ey from
a noderate nonattai nnent area to a serious nonattai nnent area in January
1993 nandat ed the introduction of new controls. "These increased control s
i ncl ude best avail abl e control neasures (BAQV for nobile and area sources
of PMO and the application of best available control technol ogy (BACT)
to stationary sources. The BAMC (BACI) controls are required to be
inpl enented no |ater than February 8, 1997." (Hnal Report at 2.) The
operations in question are, as noted at page 16 of the EA considered to be
stationary sources. Accordingly, BACT nust be applied to them BLMis
directed to anend mtigation neasure No. 2 at page 1 of the DRto insert
the term"best available control technol ogy."

Mtigation neasure No. 3 relates to noi sture content requirenents
for excavated naterials providing that they wll contain not |ess than
2 percent noi sture by weight. The last sentence of that neasure, as set
forth on page 2 of the DR provides that "[t]esting for noisture content
Wil be required as requested.” Hall questions who wll conduct the
testing. He asserts that testing for noi sture content conpliance nust be
required. It is unclear fromthe | anguage of the neasure who wll enforce
the noi sture content requirenent or who the requester wll be. Because
the purpose of the mtigation neasure is to limt PMIO emssions, BLMis
directed to include | anguage i n the neasure requiring noi sture content
testing on sone regul ar basis such that the results of that testing nay
be reviewed for conpliance wth the mtigation neasure.

4/ Hall conplains generally regarding the mtigation neasures that the
"repeated use of the word "should inthe list of mtigation neasures is
inappropriate and msleading.” (SORat 14.) Hill has focused on the

| anguage included in the EA The language of the mitigation neasures in
the DRis nandatory, enploying the word "wll."
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Hal | scoffs at the mtigation neasure No. 7 requirenent that BLMw | |
suspend the contract of any operations failing to neet air quality
regul ations, if requested to do so by the Qark Gounty Health O strict.
Hall's position is that the county is lax inits enforcenent of air
pol lution requirenents. V¢ have no know edge of the county's enforcenent
policies. However, we note that the sane mtigation neasure calls for BLM
to suspend the contract in certain circunstances, regardl ess of any request
fromthe county. Hall has established no i nadequacy in mtigation neasure
No. 7.

The cunul ative effects determnation in the EAis inadequate, Hall
charges. He asserts that "[i]n order to neet the requirenents of the | aw
the BLMnust |ist each non-attai nnent area activity and their [sic] direct
and indirect air pollution emssions, along wth a running total for the
entire non-attainnent area.” (SCRat 16.) Ve find no support for such a
posi ti on.

[2] It is well established that a BLMdecision to proceed wth a
proposed action, absent preparation of an environnental inpact statenent
(BS, wll be held to conply wth section 102(2)(Q of NEPA 42 US C
8 4332(2)(Q (1994), if the record denonstrates that BLM has,
considering all relevant natters of environnental concern, taken a "hard
| ook” at potential environnental inpacts, and nade a convi nci ng case that
no significant inpact wll result therefrom or that such inpact wll be
reduced to insignificance by the adopti on of appropriate mtigation
neasures. Nez Perce Tribal Executive Cormittee, 120 I BLA 34, 37-38 (1991),
and cases cited. An appellant seeking to overcone such a deci si on nust
carry its burden of denonstrating, wth objective proof, that BLMfail ed
to consider adequately a substantial environnental question of naterial
significance to the proposed action or otherw se failed to abi de by
section 102(2)(Q of NEPA Southern Uah WIderness Aliance, 127 IBLA
331, 350, 100 I.D 370, 380 (1993) and cases cited. For the reasons stated
above, we find that BLMhas taken a "hard | ook" at the potential inpacts
of the proposed action on air quality and that Hall has failed to establish
a NBPAviolation in this case.

Triple Hve asserts that it is devel oping residential hones in the
imedi ate vicinity of the Lone Muntain Gommunity Pt for which it has
received all necessary permts. Triple Hve asserts that the EAfails to
consi der the effect PMIO and QO emissions of the proposed action w il have
onits devel opnent. BLMargues, in response to Triple Hve's assertion,
that Triple Hve has not started any construction activities and provides
no starting date for construction. Qearly, there can be no present effect
on Triple Hve' s devel opnent. As discussed above, the EA provides a
reasoned anal ysis of the inpacts of the proposed action on PMO and QO
emssions. Qven the discussion in the EA of the sources of PMO em ssions
inthe nonattai nnent area, it woul d appear that any construction activities
undertaken by Triple FHve woul d have a greater inpact on PMO em ssi ons
than the proposed action in the conmunity pit.

Triple Hve charges that the EA fails to consider residential
devel opnent in the Lone Mbuntai n area by devel opers other than Triple Hve
and
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fails to consider the inpact on public recreational projects al so schedul ed
for Lone Muntain. Triple Hve provides copies of prelimnary parcel naps
for its devel opnent, a copy of an aerial photograph show ng overall real
property devel opnent in the Lone Muntain area, and a copy of a site plan
drawing for a park in the Lone Muntai n area; however, Triple Hve does not
provi de any supporting docunentation to show t hat there will be any adverse
af fects on such devel opnent fromthe proposed action.

Triple Hve asserts that the EA focuses only on the Lone Muntai n
community pit and fails to consider the "area i medi atel y west of Lone
Mbuntai n itsel f, which surrounds the Appel lant's residential devel opnent,
and which the BLM has programmed for gravel and aggregate renoval over the
next 30 years." (Triple Hve SCRat 2.) Triple Hve attaches a copy of a
nmap of what it represents to be that area. BLMresponds that the nap shows
an area north of the area slated by Triple FHve for devel opnent and t hat
the EA did address activities in that area. BLMasserts that there is no
plan to remove sand and gravel fromthe community pit to the west of Triple
FHve' s property.

Triple Hve asserts that the conclusion of the EA that the proposed
action wll not significantly affect the surroundi ng hunan envir onnent
is "flaned and fallacious.” (Triple Hve SORat 3.) It contends that an
B S nust be prepared. As set forth above, the record shows that BLMt ook
a hard look at the potential environnental consequences of its proposed
action and determned that there would not be a significant inpact fromthe
proposed action. Triple Hve's unsupported assertion that the EAis flawed
and fal |l aci ous provides no basis for overturning BLMs [R

To the extent Hall and Tripl e Hve have rai sed argunents not
specifical |l y addressed herein, they have been consi dered and rej ect ed.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the appeal of
Frederick P. Schuster is dismssed. BLMs DRis affirned as nodified by
this opinion and its decisions on contract issuance are affirned.

Bruce R Harris
Deputy Chief Administrative Judge

| concur:

WIlT A lrwn
Admini strative Judge
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